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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

 

Present: -       Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Magistrate :       Smti R. Das, 

                    Chief Judicial Magistrate, 
                    Sonitpur, Tezpur. 

 Case No. Sessions 96 of 2015 

 (Arising out of G.R Case No 1821 of 2008) 

               U/s.366/370  of IPC  

State 

-Vs- 
Sri Santi Sarmah 
S/o  Sri Mitralal Sarmah 
Vill: No.2 Bordikorai 
P.S.  Jamuguri……….  Accused person 

Advocates appeared:- 

 For the State  :    Sri A. Barua, Ld. Addl. P.P. 

For the accused :    Sri B. Kotoki, Ld. Advocate. 

Date of evidence :    16-5-16,29-6-16,12-8-16,16-9-16,2-2-17. 

Date of argument :    17-11-2017. 

Date of Judgment :    27-11-2017. 

 

JUDGEMENT  

1.                     Brief history of the prosecution case is that on                       

28-2-2008 at about 11 a.m. the accused eloped one Jharna Sarmah, 

daughter of the informant, to Delhi and sold her to some unknown 

persons.   
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2.                     An FIR to that effect was filed by the informant 

Bhupendra Sarma before Jamuguri  P.S. and accordingly, a case being 

Jamuguri P.S. case  no. 88/2008 U/s 366/370  of  IPC was registered. 

3.                     After investigation, the investigating agency has 

submitted charge-sheet against the accused person Santi Sarmah                  

U/s 366/370 of   IPC.  

4.                     On appearance of  accused Santi Sarmah, the copy was 

furnished to him and the case was committed to the court of Sessions 

as per Sections 209 Cr.P.C. by  Smti R. Das, Chief Judicial Magistrate, 

Sonitpur, Tezpur  and thereafter this case was transferred to this Court 

for trial.  

5.                    After going through the materials on record, including the 

report  U/s 173 Cr.P.C and after hearing both sides, my ld. predecessor 

was pleased to frame charge U/s 366/370 of  IPC against the accused 

person. The contents of the charges were read over and explained to 

the accused person to which he pleaded not guilty and claimed to be 

tried.  

6.                   During trial, prosecution has examined 8 (eight) witnesses 

in the form of :                   

   PW-1 Sri Bhupendra Sarmah 
   PW-2 Smti Manjula Upadhyay @ Upreti  
   PW-3  Smti Renuka Sarmah 
   PW-4 Smti Kamala Sarmah 
   PW-5 Sri Narayan Sarmah  
   PW6  Sri Daneswar Deka 
   PW-7 Sri Hema Kanta Dutta 
   PW-8 Sri Kulendra Bharali 

 

Prosecution has also exhibited some documents in the form of Ext.1 to 

Ext.4.  Prosecution evidence was closed. Statement of the accused 

person recorded U/s 313 Cr.P.C. The accused person denied the 

allegation in toto. He declined to adduce evidence in defence.  

 

7.               POINTS FOR DETERMINATION:- 

(1) Whether the accused person, on 28-2-2008 at 11 a.m., 

kidnapped/abducted Miss. Jharna Sarmah, aged about 17 

years from No.2 Bordikirai village under Jamuguri Police 
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Station with intent that she may abe forced to marry him 

or in order that she may be seduced to illicit intercourse 

and thereby committed an offence punishable under 

section 366 of   IPC within the cognizance of this Court. 

(2) Whether the accused person on the same date and 

thereafter took away Miss Jharna Sarmah by inducement 

for the purpose of exploitation and thereby committed an 

offence punishable under section 370 of IPC within the 

cognizance of this Court.  

  

EVIDENCE 

8.                  PW 1  Sri Bhupendra Sarmah, the informant,  in his 

evidence stated that at the time of occurrence his daughter Jharna 

Sarmah was aged about 16/17 years and she was a student of Class-X. 

On the date of occurrence while he was at Shillong, his daughter went 

missing from his home at Bor Dekorai. His wife Kamala Sarmah 

informed him about the missing of his daughter. After about 10 days he 

came home and came to know from the elder sister of the accused that 

the accused had taken his daughter to Delhi. Then the elder sister of 

the accused called the accused over phone in his presence and he also 

talked to the accused over phone who had told him that his daughter 

was staying with him.  He has further stated that after four months, at 

the time of marriage of the accused’s elder brother, he was called to 

come home but he did not come and disclosed that his daughter was 

not living with him. After eight months of the accused the accused 

came home and then he called a meeting in the village to discuss the 

matter of his daughter and in the said meeting the accused and his 

family members were present and the accused disclosed in the meeting 

that his daughter was not in his company and he did not know where 

she had gone. Then they decided to search his daughter with the help 

of the accused but he refused to help them. He lodged the FIR. Ext.1 is 

the FIR wherein Ext.1(1) is his signature.  

9.     During cross examination he has stated that after ten 

days of receipt of the information from his wife he came back but on 

reaching he did not lodge any complaint before police. He further 
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stated that he lodged the complaint about eight months after the 

occurrence. He further stated that till date he has no clue/information 

regarding whereabouts of his daughter.  

10.     PW2 Smti Manjula Upadhyay @ Upreti in hie evidence 

stated that Bhupendra Sarm,ah called a meeting in the village as his 

daughter was missing from home. She attended the said meeting as 

president of mahila samity. In the meeting the accused admitted that 

as he was in love with Jharna Sarmah he took her to Delhi. She further 

stated that they asked the accused to bring back Jharna Sarma from 

Delhi but he did not show willingness to bring her back. Then they 

suspected that the accused might have sold out Jharna Sarmah to 

some person and they suggested her father to lodge complaint.  

11.     In her cross examination she has stated that proceeding 

of the meeting prepared/recorded in a register book but he has not 

seen the proceeding book in the court. She has further stated that he 

has not handed over the proceeding book to police.  

12.     PW3 Smti Renuka Sarmah in her evidence stated that  

Bhupendra Sarmah informed her that the accused had taken his 

daughter Jharna Sarmash to Delhi. Bhupendra Sarmah called a meeting 

in the village and the accused and his family members were also 

present in the said meeting. On being asked, accused Santi Sarmah 

admitted that he was in love with Jharna Sarma and took her to Delhi. 

He also admitted that one day he went out to work in a mill at Delhi 

and Jharna was in the rented house and when he returned from work 

Jharna was not there in the rented house. He also stated that he made 

vigorous search but he could not find her out and hence came back 

home. Then it was decided that both the family members of Jharna and 

the accused would search for Jharna Sarmah but the accused did not 

show his willingness and then Jharna’s father lodged complaint before 

police.  

13.    In her cross examination she has stated that she along 

with Manjula and Gita Devi went to No.2 Dekorai village to attend the 

meeting. She denied the defence suggestion that on being asked Santi 

Sarmah admitted that he was in love with Jharna Sarmah and he took 

her to Delhi.  
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14.    PW4 Smti Kamala Sarmah in her evidence stated that  

the informant is her husband and the victim Jharna Sarmah is her 

daughter. One day her daughter told her that she was going to her 

maternal uncle’s house and accordingly she went out. When she did 

not return home on time, they inquired from her maternal uncle but 

her maternal uncle replied that she did not visit her house. They 

searched for her daughter and went to the house of the accused but 

the accused’s parents told them that the accused had taken her 

daughter to Delhi and they should not worry for that. She came to 

know from Govinda that after four months the accused informed his 

family members over telephone that Jharna Sarmah went missing from 

the company of the accused in Delhi. After eight months of the 

occurrence the accused came back home from Delhi but he did not 

bring their daughter back. Then her husband lodged complaint with 

police. Her daughter has not been traced out yet.  

15.    In her cross examination she has stated that she did not 

produce any document to police regarding the age of her daughter. 

Four months after the occurrence when she came to know that her 

daughter Jharna went mission from the company of the accused she 

did not file any complaint in the police station. She denied the defence 

suggestion that her daughter, on the pretext of going to her maternal 

uncle’s house, had eloped with someone else and they had entertained 

doubt that the accused was involved. She denied the defence 

suggestion that her daughter was major at the time of occurrence.  

16.     PW5 Sri Narayan Sarmah in his evidence stated that  

one day the mother of the victim informed him over telephone that her 

daughter Jharna went missing. On the next day he came to the house 

of the complainant and he along with complainant Bhupendra Sarmah 

searched for the victim girl and went to the house of the accused. The 

father of the accused told them that his son took the victim girl to Delhi 

and they should not worry about Jharna as she had been staying with 

the accused without any problem. After three months of the accused 

the accused came back home from Delhi but he did not bring Jharna 

Sarma along with him. Thereafter a meeting was held in the village to 
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discuss about whereabouts of victim Jharna Sarmah. He has further 

stated that Jharna Sarmah has not returned home till date.  

17.     In his cross examination he has stated that complainant 

Bhupendra Sarmah and Kamala Sarmah are his relatives. At the time of 

occurrence he was at Meghalaya.  He further stated that he did not 

state before police that on the next day he came to the house of the 

complainant and then he along with complainant Bhupendra Sarmah 

searched for the victim girl and went to the house of the accused.  

18.     PW6 Sri Daneswar Deka, S.I. of police, in his evidence 

stated that on completion of investigation and on perusal of the 

materials in the case diary he submitted charge sheet against accused 

Santi Sarmah U/s.366/370 of IPC. He has proved the charge sheet as 

Ext.2 wherein Ext.2(1) is his signature.   

19.     PW7 Hem Kanta Dutta in his evidence stated that  on 

28-6-2009 Sri Loknath Deka, O/C, Jamuguri PS handed him over the 

case diary for investigation of the case as the previous IO Kulendra 

Bharali was transferred. At the time of receipt of the case diary he 

found that the victim was yet to be recovered. He made attempt for 

recovery of the victim girl but she could not be recovered. It was 

revealed from the record that the victim was taken to Haryana and 

Delhi with intent to sell. He did not visit Haryana and Delhi as there 

was no information regarding the particular place where the victim was 

kept. He has further stated that on 18-10-2008 Sri Kunjalal Pator, the 

O/C, Jamuguri PS received a written ejahar from Bhupendra Sarmah. 

He has proved the FIR as Ext.1 wherein Ext.1(2) is the signature of Sri 

Kunjalal Pator, the then O/C, Jamuguri PS.  SI Kulendra Bharali visited 

the place of occurrence, recorded the statement of witnesses, drew 

sketch map of the place of occurrence. He has proved the sketch map 

as Ext.3 wherein Ext.3(1) is the signature of SI Kulendra Bharali. His 

cross examination declined.  

20.     PW8   Kulendra Bharali in his evidence has narrated 

various stages of investigation conducted by him. He has proved the 

sketch map, forwarding report of the accused as Ext.3 and Ext.4 

respectively wherein Ext.3(1) and Ext.4(1) are his signatures.  
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21.     During cross examination this witness has stated that 

the occurrence took place on 28-2-08 and the FIR was filed on                    

19-10-08. During the period of eight months i.e. from the date of 

alleged occurrence to the date of filing of the FIR local gaonburha has 

not made any communication with the police station in this regard.  He 

has not made any prayer for recording confessional statement of the 

accused after completion of police custody. He has not taken the 

accused to Delhi to show the place or places wherein the accused had 

kept the victim. He has not enquired the matter by communicating with 

Delhi police in order to trace out the whereabouts of the victim. He has 

not made any other attempt to trace out the victim. He has further 

stated that he does not know whether the victim was subsequently 

recovered or not.   

        DISCUSSION, DECISION  AND REASONS THEREOF:- 

 

22.                 Appreciating the evidence on record it is found that although 

PW1 Bhupendra Sarmah, father of the victim, PW3  Smti Renuka 

Sarmah, PW4  Smti Kamala Sarmah, the mother of the victim and PW5 

Sri Narayan Sarmah have stated in their evidence that the accused took 

the victim to Delhi and after about three months the accused came 

back home but he did not bring back the victim but the same could not 

be substantiated by the prosecution because of the fact that the victim 

could not be traced out till date. Record further reveals that from the 

side of the court also summons were issued to bring the victim but the 

same returned with certificate of gaonburha that the said witness is not 

available in the village since long.  In view of the above circumstances, 

the evidence of PW1, PW3, PW4 and PW5 could not be confirmed 

through the victim. Although, PW2 Smti Manjula Upadhyay alias Upreti 

has stated in her evidence that in the village meeting the accused 

admitted that he had taken the victim to Delhi as he was in love but the 

said witness during cross examination has stated that the proceeding 

book wherein the proceeding of the said meeting was registered/ 

recorded is not available in the court. As  it is stated by the said witness 

that the proceeding was written down in register, certainly the same 

must be treated as documentary prove and contents of the document 
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must be proved by proving of  the documents itself. The oral evidence 

in respect of contents of the documents is not admissible in the eye of 

law. In the instant case prosecution has failed to bring the said 

documents to prove  the contents of the proceeding in the village 

meeting. PW6 Daneswar Deka, PW7 Hema Kanta Dutta and PW8 

Kulendra Bharali  are the investigating officers who have narrated 

various stages of investigation conducted by them.  

23.     In view of the above available evidence of PW1 to PW5 I 

have found that prosecution has totally failed to establish the charge 

U/s.366/370 of IPC against accused person  Santi Sarmah  beyond all 

reasonable doubt.  

24.     The record reveals that the case was of the year 2008 

and the charge sheet was filed in the year 2012 i.e. after four years. 

The IO i.e. PW8 Kulendra Bharali, during his cross examination has 

stated that “I have not taken the accused to Delhi to show the place or 

places wherein the accused had kept the victim. I have not enquired 

the matter by communicating with Delhi police  in order to trace out 

the whereabouts of the victim”. He has also stated that he has not 

made any attempt to trace out the victim. He has also not made any 

communication with Haryana police in this regard. He has not made 

any communication with his higher authority in respect of investigation 

at Haryana to trace out the victim.  

25.     In view of the above statement of the IO, the PW8, it  

appears that the investigating agency has not properly investigated the 

case although it took four years time to submit the charge sheet. In 

view of the above position, this court deems it fit and proper to brought 

the matter to the notice of the Superintendent of Police, Sonitpur, 

Tezpur.  

O  R  D  E  R 

 

26.                  In result, accused person namely  Santi Sarmah   is 

acquitted from the charge U/s.366/370 of IPC and set him at liberty 

forthwith.   



                                                                                               Sessions Case No. 96   of 2015 
                                                                                                           G.R Case No 1821 of 2008 

9 
 

27.            Bail bond stands cancelled. The bailor is discharged from 

his liability.  

28.                  G.R. Case No. 1821 of 2008  be sent back to the Court of 

Ld. Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this 

order.  

29.     A copy of this judgment be sent to the Superintendent 

of Police, Sonitpur, Tezpur. 

30.                  Given under the hand and seal of this Court on this 27th day 

of November, 2017. 

 

(D. Ullah) 
Additional Sessions Judge,  
     Sonitpur,Tezpur 

Dictated and corrected by me 

 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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A P P E N D I X 

 
PROSECUTION WITNESSES 
 
   PW-1 Sri Bhupendra Sarmah 
   PW-2 Smti Manjula Upadhyay @ Upreti  
   PW-3  Smti Renuka Sarmah 
   PW-4 Smti Kamal Sarmah 
   PW-5 Sri Narayan Sarmah  
   PW6  Sri Daneswar Deka 
   PW-7 Sri Hema Kanta Dutta 
   PW-8 Sri Kulendra Bharali 
DEFENCE WITNESS 

    NIL 

PROSECUION EXHIBIT 

Ext. 1 .. FIR. 
Ext.2..  charge sheet.  
Ext.3..  sketch map.  
Ext.4 ..  forwarding report.  

 

DEFENCE EXHIBIT 

 

NIL 

 
 
 
 

(D. Ullah) 
Additional Sessions Judge,  
     Sonitpur,Tezpur 
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